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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Equity No. 65978 

Regina S. Cladakis, Plaintiff, 
vs. 

Nick John Cladakis, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint for Absolute Divorce — 

Separation 

Filed November 20 1937 

In the District Court of the United States for the District 

of Columbia 

Holding an Equity Court 
No. 65978 

Regina S. Cladakis, 7302 Georgia Avenue, N. W., 
Washington, D. C. Plaintiff, 

vs. 

Nick John Cladakis, Stoneleigh Courts, Washington, D. C. 

Defendant. 

The Bill of Complaint of Regina S. Cladakis respectfully 
shows to this Honorable Court as follows: 
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NICK JOHN CLADAKIS VS. BEGIN A S. CLADAKIS. 


1. That she is a citizen of the United States and has been 
a resident of the District of Columbia for more than two 
years, and brings this suit in her own right. 

2. That the defendant is a citizen of the United States and 
a resident of the District of Columbia. 

3. That the parties hereto were lawfully married in Fred¬ 
erick, Maryland, on August 25,1930. 

4. That there are no children by this marriage. 

5. That no property rights are involved as between the 
parties hereto. 

6. That on, to-wit, August 27, 1930, and for more than five 
years next before the date of the filing of this Bill of Com¬ 
plaint, the parties hereto voluntarily separated from each 
other, and have lived separate and apart for more than 

five consecutive years without cohabitation. 

2 WHEREFORE, the premises considered, the 

plaintiff prays this Honorable Court as follows: 

1. That process issue against the defendant. 

2. That upon final hearing, the plaintiff be granted a de¬ 
cree of divorce a vinculo matrimonii from the defendant, 
Nick John Cladakis, upon the grounds of voluntary sep¬ 
aration for more than five years. 

3. That the plaintiff be permitted to resume her maiden 
name Regina Simmons. 

4. And for such other and further relief as to the Court 
may seem just and proper. 

REGINA S. CLADAKIS 

JOHN LEWIS SMITH 
WILBERT McINERNEY, 

By: WILBERT McINERNEY 
Attorneys for Plaintiff. 

District of Columbia, ss : 

Regina S. Cladakis, being first duly sworn upon oath de¬ 
poses and says that she is the plaintiff in the above entitled 
cause of action, that she has read the foregoing Bill of 
Complaint by her subscribed; that those matters and things 
set forth as of her personal knowledge she knows to be 
true, and those as set forth upon information and belief she 
believes to be true. 


REGINA S. CLADAKIS 
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Subscribed and sworn to before me this 17th day of No¬ 
vember, 1937. 

JERROLD B. ULLMAN 

(Notarial Seal) Notary Public , D. C. 


3 Answer of Defendant to Bill of Complaint for 

Absolute Divorce—Separation 

Filed December 24 1937 
• * * 

The answer of Nick John Cladakis, defendant in the 
above entitled cause, respectfully represents to this Honor¬ 
able Court as follows: 

1. For answer to the first paragraph defendant admits 
that plaintiff is a citizen of the United States. He informs 
the Court that she maintains her residence in the City of 
Albany in the State of New York. He is informed and be¬ 
lieves she maintains her separate legal domicile in the City 
of Albany, State of New York where he is informed and 
believes she exercises the privileges of a lawful resident of 
that state including the right of franchise. For further 
answer to this paragraph he denies that plaintiff has been 
a resident of the District of Columbia for more than one 
year next before the application for relief as prayed in her 
Bill of Complaint and alleges that she has not since the 
date of marriage resided in the District of Columbia for a 
continuous period of two years. 

2. Defendant admits that he is a citizen of the United 
States. He informs the Court that he has been in the Dis¬ 
trict of Columbia for a majority of the time since 1928 but 
further informs the Court that he maintains a home with his 
family in the State of Florida and there exercises his rights 
as a citizen of the State of Florida, including the right of 
franchise. He further informs the Court that he believes 
the State of Florida to be his legal domicile. 

3,4,5. He admits the allegations of the third, fourth and 
fifth paragraphs of the Bill of Complaint. 

4 6. The defendant denies the allegations of the sixth 
paragraph. He alleges that he and the plaintiff have 

lived separate and apart periodically during this period 
but have lived and cohabited together as man and wife on 
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frequent occasions during the said period. Defendant 
points out that the date of the alleged separation is two 
days after the marriage. The defendant alleges that he has 
on frequent occasions, including to wit the 18th day of Oc¬ 
tober, 1937, in the District of Columbia, offered the plain¬ 
tiff a home and offered to support and maintain her in ac- l 
cordance with his station in life. He alleges she declined ’ 
his offer and informed him that she intended to return to ! 
her home in Albany, New York. Defendant maintains at 
this time an apartment in the Stoneleigh Court Apart¬ 
ments in this city and is ready, and has been continuously 
ready and able to support and maintain her. Defendant in¬ 
forms the Court that the apartment now occupied by him 
was previously occupied by the plaintiff and has from time 
to time been occupied by plaintiff and defendant together 
where they have lived and cohabited as man and wife. De¬ 
fendant further alleges that they have lived and cohabited 
as man and wife during the five-year period beginning on 
the 27th day of August, 1930, in the District of Columbia 
and elsewhere. Defendant denies that the separations were 
voluntary; denies that any separation has been continuous 
for a period of five consecutive years, and denies that the 
said separations were without cohabitation. 

And for further answer to the Bill of Complaint the de¬ 
fendant respectfully submits that this Honorable Court has 
no jurisdiction to hear and determine this cause because 
he says that the plaintiff is not now, nor has she been, a 
bona fide resident of the District of Columbia for at least 
one year next before the application for a divorce as set 
forth in her Bill of Complaint, and he says that she 
5 has not set forth in the caption of the Bill of Com¬ 
plaint her true and lawful address as required by the 
rules of this Honorable Court. And the defendant further 
respectfully submits that this Honorable Court is without 
jurisdiction to hear and determine this cause for the reason 
that defendant’s legal domicile is in the State of Florida 
and not in the District of Columbia. And the defendant 
respectfully submits that this Honorable Court is without 
authority and jurisdiction to enter a decree in plaintiff’s 
favor awarding an absolute divorce unless plaintiff estab¬ 
lishes that the separation from bed and board has been 
voluntary, also that the separation has been continuous for 
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five years, and also that the separation has been without 
cohabitation at all times during said five years, all of which 
elements he expressly denies. 

WHEREFORE, the premises considered, defendant 
prays that the Court enter an Order dismissing the Bill of 
Complaint. 

NICK JOHN CLADAKIS 

THOS E LODGE 
Attorney for Defendant 

District of Columbia, ss : 

Nick John Cladakis, being first duly sworn, on oath de¬ 
poses and says that he has read the foregoing answer by 
him subscribed and that he knows the contents thereof; 
that the matters and things therein set forth as of his per¬ 
sonal knowledge are true and those stated upon informa¬ 
tion and belief he believes to be true. 

NICK JOHN CLADAKIS 

Subscribed and sworn to before me this 23rd day of De¬ 
cember, 1937. 

MARGARET R. PIERPOINT 
(Notarial Seal) Notary Public , D. C. 

My Commission Expires Oct. 15, 1940 

6 Memorandum 

January 20 1938 
Cause calendared. 


Motion to Dismiss 

Filed April 20 1939 

• • * 

The plaintiff moves the Court as follow’s: 

1. That an Order of Dismissal, without prejudice, be en¬ 
tered in the above entitled cause, and for reasons therefor 
states that she desires to withdraw her cause of action in 
the District of Columbia. 

WILBERT McINERNEY 
Attorney for Plaintiff 
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Motion to Strike Motion to Dismiss 

Filed April 25 1939 

• # # 

Defendant moves the Court as follows: 

1. To strike the Motion filed herein to dismiss because it 
does not comply with the Rules of Court and for such other 
reasons as may be advanced at the hearing hereof. 

THOS. E. LODGE 
HARRY J. DALY 
Attorneys for Defendant. 


7 Petition for Injunction 

Filed April 27 1939 

• • • 

The petition of Nick John Cladakis respectfully shows 
this Honorable Court as follows: 

1. That on or about November 29, 1937, the plaintiff here¬ 
in caused defendant herein to be served with original papers 
instituting suit for divorce on the grounds of voluntary sep¬ 
aration, and that thereafter your petitioner filed his an¬ 
swer on December 24, 1937, denying the charges set forth 
in the Bill of Complaint. The case is now calendared and 
awaiting its turn for trial. 

2. That the plaintiff herein having sought the protection 
and assistance of this Court, and while this Court is under¬ 
taking to determine the issues raised in the plaintiff’s case, 
the plaintiff is threatening to institute immediate proceed¬ 
ings for divorce in another jurisdiction and has even so 
advised your petitioner as evidenced by letter signed by the 
plaintiff postmarked in Miami, Florida, March 9, 1939, in 
which the plaintiff states “I received your letter this morn¬ 
ing. I don’t know why you keep on writing. What’s the 
use of a talk on the phone? I came down to Florida to get 
a divorce and I am going to get it. That is final/ 9 (Under¬ 
scoring supplied.) In an earlier letter received from Flor¬ 
ida the plaintiff appears to have hired counsel in that state 
for she says “You may send your answer in care of Mr. 
Harrv Simonhoff, Attorney, Congress Building, Miami, 
Florida.” 
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3. Your petitioner believes and therefore avers that the 
plaintiff is attempting to defeat the efforts of this Court to 
determine the questions raised in the matter now pending 
before this Court. 

8 4. Your petitioner further states that all the per¬ 
tinent issues are now before this Court, that the 

plaintiff has sworn in her petition to this Court that she is 
a resident of the District of Columbia and it appears that 
she seeks to inconvenience your petitioner by oppressive 
and vexatious litigation in an effort to secure the advantage 
of litigating at great distance, attempting to put your peti¬ 
tioner to the expense and trouble of defending a suit in 
Miami, Florida, and possibly, if defense is made there, in 
other states. That your petitioner believes and therefore 
avers that the plaintiff is attempting to secure a divorce in 
some jurisdiction where your petitioner will be unable to 
make a proper defense or file so many divorce suits in so 
many places that your petitioner will be unable financially 
to cope with the continued series of suits filed. That the 
plaintiff has made repeated overtures to your petitioner to 
permit her divorce to go uncontested and it is your peti¬ 
tioner’s belief that the plaintiff is seeking this end in at¬ 
tempting to file her petition in another jurisdiction. 

5. Within the last few weeks your petitioner and the 
plaintiff had a telephone conversation in which the plaintiff 
insisted that she was going to file her suit in Miami, Florida, 
which is in Dade County, and your petitioner is informed, 
believes and therefore avers that the law of Florida is such 
that suit must be filed in divorce matters in the county 
where the defendant resides or where the act constituting 
the grounds for divorce occurred. Your petitioner there¬ 
fore believes that the courts of Dade County in the State 
of Florida could not under any theory obtain jurisdiction 
over the marriage of the parties hereto. Your petitioner 
further avers that at no time did the plaintiff and defen¬ 
dant herein live as man and wife in Dade County or any 

other county in the State of Florida, but that they 

9 did live as man and wife within the District of Co¬ 
lumbia. 

6. Your petitioner is informed, believes and therefore 
avers that the plaintiff may not have two domiciles at one 
time and that having once sworn that the District of Co- 


8 


NICK JOHN CLADAKIS VS. REGINA S. CLADAKIS. 


lumbia is her domicile, she may not now insist that another 
jurisdiction is her true domicile for the purpose of defeat¬ 
ing this Court’s right to determine the issues in this case. 

7. Your petitioner further avers that by reason of the 
specific facts aforesaid immediate and irreparable injury, 
loss or damage will result to your petitioner unless the 
plaintiff be restrained or enjoined from prosecuting divorce 
proceedings in other jurisdictions. 

WHEREFORE, the premises considered, your petitioner 
respectfully prays as follows: 

1. That Regina S. Cladakis be restrained and enjoined 
from prosecuting divorce suit or suits in any other juris¬ 
diction until the issues raised in the above entitled cause 
be finally determined. 

2. For such other and further relief as to this Court may 
seem just and proper. 

NICK JOHN CLADAKIS 

District of Columbia, $$; 

Nick John Cladakis, being first duly sworn on oath de¬ 
poses and says that he has read the foregoing petition by 
him subscribed and that he knows the contents thereof; 
that the matters and things therein set forth as of his per¬ 
sonal knowledge are true and those stated upon infor¬ 
mation and belief he believes to be true. 

NICK JOHN CLADAKIS 

10 Subscribed and sworn to before me this 27th day 
of April, 1939. 

MARGARET P. ARTHUR 

(Seal) Notary Public, D. C . 

My Commission expires Feb. 1, 1943 

THOS. E. LODGE 
HARRY J DALY 
Attorneys for Defendant 

Rule to Show Cause 

Filed April 28 1939 

• • • 

Upon consideration of the petition filed herein, it is by 
the Court this 27th day of April, 1939, 
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ORDERED, That Regina S. Cladakis appear in this 
Court at 10:00 A. M. on the 5th day of May, 1939, and show 
cause, if any she has, why she should not be restrained and 
enjoined from prosecuting divorce suit or suits against the 
defendant herein in any other jurisdiction than the District 
of Columbia until the issues raised in the suit for divorce 
now pending be finally determined, and it is further 
ORDERED, that copies of this Rule and Petition be 
served upon the plaintiff or her attorneys of record on or 
before the 2nd day of May, 1939. 

JOSEPH W COX 
Justice 

Marshal's Return 

Served a copy of the within above rule petition on within 
named Regina P. Cladakis served By serving her attor¬ 
ney Wilbert Mclnerney PERSONALLY April 28, 1939. 
JOHN B. COLPOYS, U. S. Marshal in and for the Dist. of 
Columbia By A. P. Hare Deputy U. S. Marshal 0. 


11 Motion to Dismiss Petition for Injunction and 
Discharge Rule to Show Cause. 

Filed May 5 - 1939 

• • * 

The plaintiff moves the Court as follows: 

1. To dismiss the Petition for Injunction and discharge 
the Rule to Show Cause for the reason that the petitioner 
fails to state facts which entitled him to relief. 


JNO LEWIS SMITH 
WILBERT McINERNEY 
Attorneys for Plaintiff 


Order Continuing Rule to Show Cause 

Filed May 5 - 1939 

• * * 

Upon consent of counsel for plaintiff and defendant and 
with the approval of the Court, 
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IT IS ORDERED, By the Court, this 5th day of May, 
1939 that the hearing upon the rule to show cause issued 
herein be, and hereby is, continued to the 15th day of May, 
1939, at ten o’clock, or as soon thereafter as counsel may 
be heard. 

JOSEPH W COX 
Justice. 


Order Continuing Rule to Show Cause 

Filed May 15 1939 

# • # 

Upon consent of counsel for plaintiff and defendant and 
with the approval of the Court, 

12 IT IS ORDERED, By the Court, this 15th day of 
May, 1939 that the hearing upon the rule to show 
cause issued herein be, and hereby is, continued to the 22nd 
day of May, 1939, at ten o’clock, or as soon thereafter as 
counsel may be heard. 

JOSEPH W COX 
Justice. 


Order to Dismiss 
Filed May 22 1939 


Upon consideration of the Motion To Dismiss herein 
filed by the plaintiff on April 20, 1939, and it appearing 
that a copy of said Motion was served upon the defendant 
and the Motion To Dismiss having come on to be heard on 
this 22nd day of May, 1939, it is by the Court this 22nd 
day of May, 1939 

ORDERED, That the above entitled cause be and the 
same is dismissed at the instance of the plaintiff without 
prejudice in accordance with Rule 41, paragraph (a), Sec¬ 
tion 2 of the Federal Rules of Civil Procedure. 

JOSEPH W COX 
Justice 
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Notice of Appeal 

Filed June - 8 1939 

• • * 

Notice is hereby given this 7th day of June 1939, that 
Nick John Cladakis hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 22nd day of 
13 May, 1939, finally dismissing this cause on motion 
of the plaintiff, and failing to consider defendant’s 
petition for relief. 

THOS E LODGE 
HARRY J DALY 
Attorneys for Defendant 


Memorandum 

JUNE 8 - 1939. 

Bond on Appeal for $250.00—filed. 


Designation of Contents of Record on Appeal 

Filed June 22 1939 

* * • 

The Clerk of the Court will please prepare the record on 
appeal in the above entitled cause and include therein the 
complete record and all proceedings and evidence in the 
action: 

1. Bill of Complaint for Absolute Divorce—Separation. 

2. Answer of Defendant. 

3. Memorandum of calendaring cause. 

4. Motion of Plaintiff to Dismiss. 

5. Motion to Strike Motion to Dismiss. 

6. Petition for Injunction. 

7. Rule to Show Cause. 

8. Motion to Dismiss Petition for Injunction and Dis¬ 
charge Rule to Show Cause. 

9. Order Continuing Rule dated May 5, 1939. 

10. Order Continuing Rule dated May 15,1939. 

11. Order to Dismiss. 
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12. Notice of Appeal. 

14 13. This Designation of Contents of Record on 

Appeal. 

THOS E LODGE 
HARRY J DALY 
Attorneys for Defendant 

Service of this Designation and copy thereof acknowl¬ 
edged. We consent. June 21, 1939. 

JNO LEWIS SMITH 
WILBERT McINERNEY 


15 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 14, both inclusive, 
to be a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 65978 in Equity, 
wherein Regina S. Cladakis is Plaintiff and Nick John 
Cladakis is Defendant, as the same remains upon the files 
and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 30th day of June, 1939. 

C E STEWART, 

(Seal) Cleric. 

Endorsed on Cover: No. 7471. Nick John Cladakis, Ap¬ 
pellant, vs. Regina S. Cladakis. United States Court of 
Appeals for the District of Columbia Filed Jul 12 1939 
Joseph W. Stewart, Clerk 
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KICK JOHN CIA] 
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REGINA S. CLADAKIS 


JURISDICTIONAL STATEMENT. 

a. This suit was instituted under the provisions of 
Section 966, as amended August 7, 1935, Code of Law 
for the District of Columbia (1924) and appeal was 
taken under the provisions of Section 226, Code of 
Law for the District of Columbia (1924) and Rule 73 
of the Rules of Civil Procedure pursuant to the act of 
June 19, 1934, Chapter 651 (48 Stat. 1064). 

b. The Bill of Complaint (R. 2) contains the allega¬ 
tions of facts on which jurisdiction was predicated in 
the District Court. 
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STATEMENT OF CASE. 

November 20, 1937, Regina S. Cladakis, as plaintiff, 
tiled her bill in equity for an absolute divorce on the 
ground of five years separation against Nick John 
Cladakis, defendant, and on December 24, 1937, 
Nick John Cladakis filed his answer. January 20, 1938, 
the cause was calendared and placed on the trial calen¬ 
dar. Nothing further was done until April 20, 1939, 
when the plaintiff below moved voluntarily to dismiss 
her cause. April 27, 1939, motion was filed on behalf 
of defendant below to strike the motion to dismiss and 
the said defendant, finding that plaintiff below was at¬ 
tempting to procure a divorce in the State of Florida, 
where jurisdiction could not be obtained, filed his pe¬ 
tition for injunction to restrain the said plaintiff from 
prosecuting her divorce suit in a foreign jurisdiction. 
Upon the showing in the petition, a rule to show cause 
was issued, service of which was duly made, and there¬ 
upon the plaintiff below moved to dismiss the peti¬ 
tion and discharge the rule on May 5, 1939. On May 
22, 1939, after hearing on the motion to dismiss said 
cause without prejudice, the Court below refused to 
consider the petition and several other motions filed, 
dismissing the entire cause. From this order to dismiss 
the cause appeal is taken. 

STATEMENT OF POINTS. 

1. The Court below erroneously dismissed the cause 
below when the effect of such dismissal was prejudicial 
to the defendant below. 

2. The District Court failed to reserve the appel¬ 
lant’s right to proceed on his petition for injunction 
in dismissing the cause in the District Court. 
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3. The Court below erred in refusing to permit a 
hearing on appellant’s petition for injunction. 

4. The Court below erred in refusing to consider the 
affirmative relief prayed for by the appellant at the 
time the cause was finally dismissed. 


SUMMARY OF ARGUMENT. 

1. The Court will not permit a plaintiff to dismiss 
his action if the dismissal will result in prejudicing the 
defendant’s position. The appellant had made out a 
prima facie case for injunctive relief to restrain the 
appellee from prosecuting divorce actions in foreign 
jurisdictions, and the appellant on his petition had ob¬ 
tained a rule to show cause against the appellee and 
service had been duly made. An order granting a mo¬ 
tion to dismiss, filed on behalf of plaintiff below, ap¬ 
pellee here, was granted without regard to the appel¬ 
lant’s petition for injunctive relief. The result of the 
dismissal would be that the appellant would lose his 
remedy, since it is now impossible to obtain service 
upon the appellee. Since this dismissal would work to 
the grave detriment of the appellant, the cause should 
be maintained until the appellant has a determination 
on his petition. 

2. Where a defendant asks for affirmative relief at 
any time before a case is dismissed, the Courts will 
permit him to have a determination of such questions 
as the defendant might thereby raise. In the instant 
case the defendant requested affirmative relief, but the 
cause was dismissed without determination of the ques¬ 
tions which the defendant has raised. The Court be¬ 
low, therefore, erred in dismissing the entire complaint 


without reserving the right to the defendant below to 
continue the prosecution of his claim. 

3. When a party to a marriage attempts to evade 
the law of the marital domicile by seeking a divorce 
in a court which has no jurisdiction, the courts will 
enjoin suit in the foreign jurisdiction. In the instant 
case the plaintiff below threatened action in a foreign 
jurisdiction, where she had no domicile. The defen¬ 
dant below therefore properly prayed to have her 
enjoined. 

ARGUMENT. 

The Plaintiff May Not Obtain a Dismissal of His Com¬ 
plaint to the Detriment of the Defendant. 

It is a well established principle of law that the 
plaintiff in a cause may not secure a voluntary dis¬ 
missal of his action if such dismissal would operate to 
place the defendant in a disadvantageous position. In 
the instant case the appellee sought relief in the Dis¬ 
trict Court of the United States for the District of 
Columbia and thereafter attempted to litigate in the 
Florida Courts the question which she had presented 
to the District Court. The pleadings show (R. 7) that 
the appellee had no domicile in Dade County in the 
State of Florida, where she threatened to bring her 
suit. Knowing the futility of the proposed suit and 
its consequent worthless decree, the appellant sought 
to enjoin appellee from filing any such suit (R. 6, 7, 8) 
which would prove vexacious and expensive to appel¬ 
lant and which would not, because of lack of jurisdic¬ 
tion of the foreign courts, determine the issues in¬ 
volved. The appellant filed his petition for injunction 
and obtained service thereof (R. 9). If the present 
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suit is dismissed the appellant will be unable to obtain 
service, since the appellee is out of the jurisdiction and 
there will be no pending cause which would give the 
appellant the right to serve an attorney of record. It 
is observed that the original complaint (R. 2), asks 
for the dissolution of marriage, which requires a de¬ 
termination by the Court on a matter of status in 
which both the appellant and appellee have a vital 
interest. The continued unsettled position of these 
litigants is both unpleasant and unnecessary. Since, 
therefore, the appellant, although he may bring a new 
suit to obtain the relief sought by his petition, cannot 
obtain a determination in a new suit because he will 
be unable to obtain service, and since he has a right 
to have his present status settled, it appears that any 
dismissal of the instant suit would work a hardship 
and severely prejudice the appellant’s rights. 

In 4 Am. Eng. Enc. Law 676, it is said: 

“If the plaintiff finds that he cannot maintain 
his action, he may discontinue it in most cases; but 
not if such discontinuance would result in injury 
to the defendant.” (Citing cases) 

The Supreme Court of the United States has held 
that although a plaintiff may move for a voluntary dis¬ 
missal of his action, the Court may properly refuse 
such dismissal when the defendant desires to ask for 
affirmative relief, since to permit the plaintiff to with¬ 
draw would prejudice the rights of the defendant. In 
Pullman’$ Palace Car Company v. Central Transpor¬ 
tation Company , 171 U. S. 138, the plaintiff moved for 
a voluntary dismissal of its bill. This application was 
opposed by the defendant, which on the same day 
moved to file a cross bill. The Court refused to dis- 
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miss the action and permitted the defendant to file a 
cross bill. The Supreme Court of the United States 
held this action proper. 

Mr. Justice Taft in City of Detroit v. Detroit City 
Railway Company, et al., 55 Fed. 569, held that where 
suit was brought by the city to keep the street railway 
company from using the streets, and it appearing that 
the continued uncertainty of the litigation was preju¬ 
dicing the defendant from selling its bonds, the plain¬ 
tiff was refused a dismissal. 

In Miles v. Boyle, 128 N. W. 123, the Court said: 

“It clearly appears from the affidavit submitted 
by respondent in opposition to the motion to dis¬ 
miss that some two years had elapsed since the 
action had begun, that if this action were dis¬ 
missed, and a new action brought by either party 
for the purpose of quieting title to this land, the 
two years or more elapsing since the commence¬ 
ment of the present action would, when added to 
the period prior thereto during which appellant 
had had possession, be sufficient to give him rights 
which he was not possessed of when he brought 
this action, and that the respondent would, for the 
above reasons, be greatly prejudiced in his rights 
by the granting of such motion. This case is very 
similar in principal to that of Axiom Min. Co. v. 
Little, 6 S. D. 438, 61 N. W. 441, and the following 
from the opinion in that case may well apply here: 
‘I think this is a case in which the plaintiff ought 
not to be allowed to discontinue without regard 
to the question of whether, strictly construed, the 
answer should or should not be held to plead a 
counterclaim. As before observed, the rule allow¬ 
ing or disallowing the right of a plaintiff to dis¬ 
continue is not an inelastic or arbitrary one, ap¬ 
plying only to counterclaims. It covers cases of 
counterclaims not simply because they are counter¬ 
claims but because they are wdthin the principle or 
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reason of the rule which refuses the right to dis¬ 
continue where to do so would work a material 
injustice to the defendant.’ ” 

In Axiom Min. Co. v. Little, 61 N. W. 441 (cited 
supra) it was held: 

In an action by plaintiff to quiet its title to cer¬ 
tain mining property, the complaint, after aver¬ 
ring plaintiff’s ownership, alleged that defendant 
claimed and was asserting an interest in and own¬ 
ership of the same property, to plaintiff’s injury. 
The defendant, answered, denying plaintiff’s own¬ 
ership, and setting up the facts under and by 
which he (defendant) claimed to have acquired 
title, upon which he asked to have the title quieted 
in himself. With the action so pending, plaintiff 
moved to dismiss. Defendant opposed on the 
showing that plaintiff had entered said mining 
property for patent against which he had filed pro¬ 
test ; that by rule of the United States Land Office 
such patent could not issue without the clerk's cer¬ 
tificate that there was no action pending involving 
the title thereto; that he (defendant) had not 
brought such suit on his part because of the pen¬ 
dency of plaintiff’s suit, in answer to which he 
had affirmatively set up the very same facts he 
would have pleaded if he had brought another and 
independent action. And, further, that the time 
within which he could bring such action had ex¬ 
pired, so that, if plaintiff should be allowed to dis¬ 
continue his action and with it defendant’s affirma¬ 
tive defense or counterclaim, if it be such, there 
would be no longer any action pending involving 
title to the premises, and the bar to the issuance 
of the patent to the plaintiff would thus be re¬ 
moved, to defendant’s great injury. Held, that it 
was error to allow plaintiff to discontinue his said 
cause. 

In Young v. Bush , 36 How. Pr. 240, (cited in Axiom 
Min. Co. v. Little , supra) the Court said that the Young 
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case well illustrated the power of the court to protect 
the defendant from wrong and injury by discontinu¬ 
ance of his action by the plaintiff. The action was for 
the foreclosure of a mortgage. The defendant pleaded 
payment. Testimony was taken before a referee. De¬ 
fendant fully established his defense of payment by 
one witness, who died soon after. After his death 
plaintiff, upon payment or tender of costs, entered an 
order discontinuing his action. The court at special 
term and on appeal at general term held that he could 
not do so as the effect would be to deprive the defen¬ 
dant of the benefit of the deceased witness’s testimony 
and thus do him a great wrong. Smick v. Noel, 64 Tex. 
406; Boice v. Insurance Company, 27 Hun. 312; Wil¬ 
liams v. Williams , 38 S. W. 261, and Chandler , etc. v. 
Shannon, Equity 55,474 (District Court of the United 
States for the District of Columbia, interpreting Rule 
41 (a)2, Federal Rules of Civil Procedure). 

If the Plaintiff Withdraw His Demand and the Defen¬ 
dant Has Requested Affirmative Relief, the Courts 
Must Finally Determine the Defendant’s Demand 
Regardless of the Action of the Plaintiff. 

The law is settled that when the defendant, by cross 
bill or otherwise, seeks affirmative relief, it is incum¬ 
bent upon the Courts to determine the defendant’s 
demands on their merits. In the instant case the ap¬ 
pellant sought to enjoin the appellee from the prose¬ 
cution of her suit in a foreign jurisdiction. Such a re¬ 
quest for relief was entirely proper and could have 
been made the subject of a separate and independent 
suit on the part of the appellant and his requests for 
relief, therefore, were affirmative as distinguished 
from a mere defensive cross action. It follows then 
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that the Court below should have permitted the appel¬ 
lant’s petition to stand even if they permitted the ap¬ 
pellee to withdraw her action. 

The Supreme Court of the United States in Bowker 
v. U. S., 186 U. S. 135, said: 

“Tlie cross libel occupied the same position as a 
cross bill in equity, and the general rule is that the 
original bill and the cross bill should be heard to¬ 
gether and disposed of by one decree, although, 
where the cross bill asks affirmative relief and is 
therefore not a pure cross bill, the dismissal of the 
original bill may not dispose of the cross bill, 
which may be retained for a complete termination 
of the cause. Holgate v. Eaton, 116 U. S. 33, illus- 
strates this.” 

In Holgate v. Eaton, 116 U. S. 33, the Supreme Court 
held that where the plaintiff made no cause of action 
in her original demand, the defendant on his cross ac¬ 
tion should be permitted hearing and determination. 
The court therefore dismissed the original bill of the 
plaintiff and remanded the case to the lower court for 
determination on the cross bill alone. 

In City of Detroit v. Detroit City Railway Company, 
et al. {supra) Mr. Justice Taft held that even though 
the defendant had not filed a cross bill as such, there 
was in the case nevertheless a prayer for affirmative 
relief which the Justice decided would have to be de¬ 
termined, even in the face of a motion to dismiss filed 
on the part of the plaintiff. The Court also quoted 
from Bank v. Rose, 1 Rich. Eq. 294 (South Carolina). 
The language of the Court in that case stated that 
whenever the defendant entitled himself to a decree 
and a dismissal of the action would require the expense 
of a new suit and proofs, plaintiff could not dismiss 
his action. 



To the same effect Person v. Person, 135 So. 225, 226: 

“It is not necessary, however, that the Court 
sign an order granting the motion to dismiss, for 
the motion, so far as it relates to plaintiff’s de¬ 
mand, became effective the moment it was filed, for 
plaintiff’s demand was under his own control. 
(Citing cases.) However, the dismissal cannot be 
accomplished at plaintiff’s instance, so as to affect 
defendant’s reconventional demands. Therefore, 
when the case went to trial, all that there was be¬ 
fore the trial was: First, defendant’s reconven¬ 
tional demand for the custody of the children, 
which by a prior decree had been awarded to the 
plaintiff; and secondly, her reconventional demand 
for alimony.” 

Iletherington v. Iletherington, 160 X. E. 345: 

“ . . . yet it should be noted that, at the time the 
allowance was made; appellant had on file a cross 
action or cross complaint asking a divorce from 
appellee. Had appellee dismissed her petition, 
such dismissal would not have affected appellant’s 
rights to the trial of the cross action.” 

117///* v. Sweeney, 26 X’. E. 680, 683: 

“After the filing of the cross complaint, appel¬ 
lants dismissed their case as to the appellee. This 
did not take appellee’s cross complaint out, and 
the appellee had the right to have their title to the 
property settled and determined as between them 
and the mortgagee.” 

It does not matter whether plaintiff’s prayer for 
relief be a cross bill. In City of Detroit v. Detroit City 
Railway Company (supra) no cross bill was filed, al¬ 
though the defendant asked to have a certain ordinance 
declared void. In Miles v. Boyle (supra), where the 
question involved quieting of title, the Court held that 
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it made no difference whether the defendant’s griev¬ 
ances were set out in a cross bill or not. In the case of 
Axiom Min . Co. v. Little (supra) the Court said: 

“The rule, as we understand it, is that a plain¬ 
tiff cannot discontinue his action when to do so 
would manifestly result in material injury to the 
defendant. Such a case is more likely to arise 
where the defendant pleads a counterclaim, but the 
rule was not made for the especial protection of 
counterclaims. The rule, and the reason for it, 
are broader than this and include any occasion 
where the court can plainly see that to allow the 
plaintiff to discontinue his action would be neces¬ 
sarily working a serious wrong to the defendant.” 

See Grinell v. Grinell , 164 S. E. 681, 6S2, Trainer 
et al. v. Lammers et al ., 188 N. W. 1013. 

The Defendant Was Within His Rights to Pray for 

Injunctive Relief. 

The courts have consistently held that it is proper 
to restrain one party to a marriage from seeking to 
evade the laws of the marital domicile by attempting 
to obtain a divorce in a foreign jurisdiction. The ap¬ 
pellee here conies well within the rule set forth in this 
line of decisions, since she went to Dade County, Flor¬ 
ida, for the sole purpose of obtaining a divorce against 
the appellant. (R. 6 and 7.) The appellant’s petition 
was, therefore, meritorious. 

One of the leading cases on this subject, which col¬ 
lects and discusses a number of decisions is the case of 
Greenberg v. Greenberg, 218 App. Div. 104. The Court 
says: 

“An examination of the general subject will dis¬ 
close the fact that the courts have exercised the 
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jurisdiction in cases where the foreign action op¬ 
erates to the substantial detriment of the resident, 
not only where the claim is equitable, but also 
where it is legal. In Harris v. Pullman, 84 111. 20, 
25 Am. Rep. 41b, the jurisdiction was put upon the 
ground that it was inconsistent with interstate har¬ 
mony that after a suit had been commenced in one 
of the states, the prosecution thereof should be 
controlled or interfered with by the Courts of an¬ 
other state. In Saadage v. Studabaker, 142 lnd. 
148 (41 X. E. 380, 34 L. R. A. 303) 51 Am. St. Rep. 
105. it was put upon the ground that the foreign 
suit could not be instituted for the purpose of evad¬ 
ing the laws of the state in which tin* plaintiff 
lived in Keyser v. Rice, 47 Md. 203, 28 Am. Rep. 
448, it was put upon the ground of oppression and 
vexation, in this case the necessity for the exer¬ 
cise of the jurisdiction is very clear. The facts 
bring it within that class of cases which permit in¬ 
junctions to issue to restrain foreign actions on tin* 
ground of oppressifm and vexation, and likewise 
upon the general ground that the cause of action 
was within the jurisdiction of the court appealed 
to before any attempt was made to compel the pe¬ 
titioner to submit to a foreign tribunal.'* 

“There is no question as to the right to restrain 
a person over whom the court has jurisdiction 1 rom 
bringing a suit in a foreign state. ‘ * ‘ The 

courts do not. in silch cases, pretend to direct or 
control the foreign! court but decree acts solely 
upon tin* party. The jurisdiction rests on the au¬ 
thority vested in courts of equity over persons 
within the limits of their jurisdiction and amenable 
to process, to stay acts contrary to equity and good 
conscience. The state has power to compel its own 
citizens to respect its laws, even beyond its own 
territorial limits, and tin* power of the courts is 
undoubted to restrain any citizen from prosecuting 
in tin* courts of a foreign state an action against 
another which will result in a fraud or gross wrong 
or oppression. 
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“There is no difference between a case where a 
citizen of this state is seeking to obtain a fraudu¬ 
lent divorce in another state by attempting to set 
up a fictitious residence therein, and one where 
such a citizen seeks to evade the laws of this state 
bv voluntarilv submitting himself to a foreign 
jurisdiction and obtaining a fraudulent decree of 
divorce there.” 


See also Frazier v. Frazier , 61 App. D. C. 279, 61 
Fed. (2) 920. 

CONCLUSION. 

The dismissal of this cause without hearing or con¬ 
sideration of the appellant’s petition for injunction 
prejudiced the appellant in that upon final dismissal 
he would be unable to obtain service in the event he 
should desire to bring a separate action for injunction 
or have his present status finally determined. No¬ 
where do the courts knowingly assist in the perpetra¬ 
tion of fraudulent or illegal divorces, nor do they as¬ 
sist litigants to carry on vexacious and numerous suits 
in such jurisdictions as they may happen to find them¬ 
selves vacationing. The deliberate attempt to evade 
the marriage laws of the District of Columbia and seek 
a divorce in a jurisdiction where the marriage laws 
are more favorable and the distance from the defen¬ 
dant’s residence adds groat advantage to the prosecu¬ 
tion of the plaintiff's suit, must not be permitted. The 
defendant below brought his petition for injunction 
and it made no difference the stage which the proceed¬ 
ings had reached in the District Court, since the facts 
on which the petition was predicated were plain and 
uncontroverted. The dismissal below, therefore, wiped 
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out the appellant’s position, and it is respectfully sub¬ 
mitted that no suit in equity, action at law, nor civil 
action may properly be dismissed when dismissal re¬ 
sults in so grave a prejudice to the appellant. 

Respectfully submitted, 

Thomas E. Lodge, 

Harry J. Daly, 

Attorneys for Appellant. 
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STATEMENT OF CASE. 

In order to appreciate properly the unusual situa¬ 
tion presented by the appellant in this case it is neces¬ 
sary to consider the allegations contained in his An¬ 
swer (R. 3). This Brief being necessarily short the 
Appellee takes the liberty of setting forth two para¬ 
graphs of the Answer: 

“For answer to the first paragraph defendant 
admits that plaintiff is a citizen of the United 
States. He informs the Court that she maintains 
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her residence in the City of Albany in the State 
of New York. He is informed and believes she 
maintains her separate legal domicile in the City 
of Albany, State of New York, where he is in¬ 
formed and believes she exercises the privileges 
of a lawful resident of that state including the 
right of franchise. For further answer to this 
paragraph he denies that plaintiff has been a resi¬ 
dent of the District of Columbia for more than one 
year next before the application for relief as 
prayed in her Bill of Complaint and alleges that 
she has not since the date of marriage resided in 
the District of Columbia for a continuous period 
of two years.” 

“And for further answer to the Bil of Com¬ 
plaint the defendant respectfully submits that this 
Honorable Court has no jurisdiction to hear and 
determine this cause because he says that the 
plaintiff is not now, nor has she been, a bona fide 
resident of the District of Columbia for at least 
one year next before the application for a divorce 
as set forth in her Bill of Complaint, and he says 
that she has not set forth in the caption of the 
Bill of Complaint her true and lawful address as 
required by the rules of this Honorable Court. 
And the defendant further respectfully submits 
that this Honorable Court is without jurisdiction 
to hear and determine this cause for the reason 
that defendant’s legal domicile is in the State of 
Florida and not in the District of Columbia. And 
the defendant respectfully submits that this Hon¬ 
orable Court is without authority and jurisdiction 
to enter a decree in plaintiff’s favor awarding an 
absolute divorce unless plaintiff establishes that 
the separation from bed and board has been vol¬ 
untary, also that the separation has been contin¬ 
uous for five years, and also that the separation 
has been without cohabitation at all times during 
said five years, all of which elements he expressly 
denies.” 
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In addition the Statement of Case contained in the 
Appellant’s Brief omits certain dates which are of con¬ 
siderable importance. The Motion to Dismiss was 
served on April 20th, 1939. Thereafter on April 26th, 
1939 the Appellee served by mail Points and Authori¬ 
ties in support of the Motion w'hich were received on 
the morning of April 27th, 1939. The Petition for 
Injunction was served on Appellee’s attorneys on 
April 28th, 1939. One other date is significant, and 
that is in the Petition for Injunction where the letter 
mentioned is dated March 9th, 1939 (R. 6). By way 
of a general statement regarding the Petition for In¬ 
junction all information allegedly received was prior 
to the date of the service of the Motion to Dismiss. 

RULE OF COURT. 

Rule 41—Dismissal of Actions—Paragraph (a) Sec¬ 
tion (2) of the Federal Rules of Civil Procedure pro¬ 
vide as follows: 

“By Order of Court. Except as provided in 
paragraph (1) of this subdivision of this rule, an 
action shall not be dismissed at the plaintiff’s in¬ 
stance save upon order of the court and upon such 
terms and conditions as the court deems proper. 
If a counterclaim has been pleaded by a defendant 
prior to the service upon him of the plaintiff’s mo¬ 
tion to dismiss, the action shall not be dismissed 
against the defendant’s objection unless the coun¬ 
terclaim can remain pending for independent ad¬ 
judication by the court. Unless otherwise speci¬ 
fied in the order, a dismissal under this paragraph 
is without prejudice.” 
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SUMMARY OF ARGUMENT. 

1. Under the Rule aforesaid the plaintiff has the 
right to dismiss voluntarily with consent of the Court 
where no counterclaim is pleaded prior to service of 
Motion to Dismiss. 

2. Appellant’s Petition was not filed in good faith, 
nor was he in equity entitled to the relief sought. 

3. Answer to argument of appellant. 

ARGUMENT. 

The Court was not in Error in Signing the Order to 

Dismiss. 

Prior to the service of Answer upon the plaintiff he 
may dismiss as a matter of right. After service of the 
Answer the consent of the Court must be secured in 
order to dismiss. The Rule is clear that the Motion 
should be granted providing no counterclaim has been 
pleaded by the defendant prior to the date of service 
of the Motion to Dismiss. In this case there was no 
counterclaim prior to the date of service of the Motion 
to Dismiss and therefore the Court was not in error. 
This Order constituted a dismissal of all Motions filed 
subsequent to the date of service of the Motion to Dis¬ 
miss. 

Appellant was not Equitably or in Good Conscience 
Entitled to Any Relief. 

The defendant in his Answer (R. 3) vehemently im¬ 
plored the Court to dismiss the Bill of Complaint. He 
went to considerable length to show that the Court had 
no jurisdiction in the case. In filing his Petition for 
Injunction, however, he asked the same Court in the 
same litigation to enjoin the plaintiff from proceeding 
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in Florida although in his Answer he invited this ac¬ 
tion. It is significant that in his Petition for Injunc¬ 
tion he alleged no facts which could be construed as 
indicating any other attitude with respect to the juris¬ 
diction of the Court, or that his status regarding resi¬ 
dence had been changed. In the Petition for Injunc¬ 
tion (R. 6) all of the information upon which his Peti¬ 
tion was based was received prior to the filing of the 
Motion to Dismiss, and service thereon, and the letter 
upon which particular emphasis is placed was post¬ 
marked March 9th, 1939. It would appear that if he 
was in good faith and his many complaints regarding 
remedies, determination of rights, disadvantages and 
relief were of such vital importance his Petition for 
Injunction should have been filed upon receipt of the 
information and not withheld until after the date of 
service of the Motion to Dismiss. His Answer re¬ 
quested dismissal of the case and suggested the proper 
forum to be in the State of Florida. When the plaintiff 
dismissed her action and intimated an intention to pro¬ 
ceed in Florida he wished the court to enjoin her. He 
therefore occupies the unique position of challenging 
the jurisdiction of the Court to grant the relief sought 
by the plaintiff, but in the same proceeding without 
any change in his status attempts to clothe the Court 
with jurisdiction to prevent her from proceeding in 
Florida. In effect his position was that he desired the 
Court to grant relief in a proceeding which he claimed 
was void. 

“Coming Into Equity W t ith Clean Hands. The 
maxim that he who comes into equity must come 
with clear hands is, of course, applicable in suits 
to obtain relief by injunction. Injunction will be 
denied even though complainant shows that he has 


6 

a right and would otherwise be entitled to the rem¬ 
edy in case it appears that he himself acted dis¬ 
honestly, fraudulently or illegally in respect to the 
matter in which redress is sought, or where he 
has encouraged, invited or contributed to the in¬ 
jury sought to be enjoined. However, the general 
principle that he who comes into equity must 
come with clean hands applies only to plaintiff’s 
conduct in relation to the very matter in litigation. 
The want of equity that will bar a right to equi¬ 
table relief for coming into court with unclean 
hands must be so directly connected with the mat¬ 
ter in litigation that it has affected the equitable 
relations of the parties arising out of the transac¬ 
tion in question.” 32 Corpus Juris, Page 67, Par¬ 
agraph 50. i 

The Arguments of the Appellant and Law Cited is not 
Applicable in This Case. 

i 

The Appellee has no quarrel with the authorities 
cited by the Appellant except that they do not apply 
in this case. To answer briefly the contention of the 
appellant, and for this purpose it is necessary to go 
beyond the Rule, it is well established that to refuse to 
grant a Motion to Dismiss the Court must find all or 
one of these elements; that there is a counterclaim; 
that a request for affirmative relief is set forth in the 
Answer, or that the Answer contains allegations which 
might indicate affirmative relief. None of these ele¬ 
ments are present in this case, nor could the Court find 
any. Considerable importance is attached to the case 
of Greenberg v. Greenberg, 218 App. Div. 104. In this 
case as in all similar cases the parties were residents 
of the jurisdiction where the action is commenced. 
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CONCLUSION. 

The case was properly dismissed by the Court. 
Neither the argument made nor the authorities cited 
by the Appellant support his contention to show any 
error on the part of the Court in dismissing the suit. 
In addition it is quite evident from the pleadings that 
the Petition for Injunction was not filed in good faith. 
Among other things Appellant mentions the uncer¬ 
tainty of his status (presumably marital). Nothing 
which took place in this case affected that status nor 
was it necessary for the Court to determine what 
should have been quite obvious to the Appellant. He 
was and still is married to the Appellee. His status as 
a party litigant, however, can probably be best deter¬ 
mined by application of the axiom “One cannot have 
his cake and eat it too.” 

Respectfully submitted, 

John Lewis Smith, 
Wilbert McInerney, 
Attorneys for Appellee. 


